STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

AGENCY FOR HEALTH
CARE ADM NI STRATI ON,

Petitioner,
VS. Case No. 06-4148WN\PI

RCDOLFO DUMENI GO, M D.

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a hearing was conducted in this case on
January 19, 2007, in Tallahassee, Florida, before J. D. Parrish,
a designated Admnistrative Law Judge of the Division of
Admi ni strative Hearings.

APPEARANCES

For Petitioner: WIIlis F. Melvin, Jr., Esquire
Agency for Health Care Adm nistration
2727 Mahan Drive, Building 3
Tal | ahassee, Florida 32308

For Respondent: No Appearance

STATEMENT OF THE | SSUE

Whet her the Petitioner, Agency for Health Care
Adm ni stration (Petitioner or Agency), is entitled to a Medicaid

rei nbursenent and, if so, in what anpunt.



PRELI M NARY STATEMENT

The Agency admi nisters the Florida Medicaid program On or
about Septenber 28, 2006, the Agency issued a Final Audit Report
that identified the Respondent, Rodolfo Dunmenigo, MD., P.A
(Respondent), as a provider of Medicaid services. Based upon
the results of an audit of the Respondent’s records, the
Petitioner alleged that the Respondent was overpaid $32, 935. 96.
Wth the addition of an administrative fine, the Agency seeks a
total of $33,935.96 fromthe Respondent

The Respondent di sputed the accuracy of the Final Audit
Report and through his attorney, Craig A Brand, requested a
formal adm nistrative hearing in this matter. The case was
forwarded to the Division of Adm nistrative Hearings for fornal
proceedi ngs on Cctober 25, 2006. Thereafter, the case was
schedul ed and conducted wthin ninety days follow ng the
assi gnment of an administrative |aw judge. See § 409.913(31),
Fla. Stat. (2006). Notice of the hearing date and tine was
furnished to the Respondent through his attorney of record.

At the hearing, the Agency presented testinony from
Jennifer Ellingsen, Gegory Riley, and Robi O nstead. The
Petitioner’s Exhibit 1 was admtted into evidence. The
Respondent did not appear and no evi dence was offered on his

behal f.



The transcript of the proceeding was filed with the
D vision of Adm nistrative Hearings on January 29, 2007. The
parties were entitled to ten days fromthat date within which to
file a proposed recommended order. The Petitioner tinely filed
a Proposed Recommended Order that has been considered in the
drafting of this Recommended Order

FI NDI NGS OF FACT

1. The Petitioner is the state agency charged with the
authority and responsibility of adm nistering the Florida
Medi caid Program As part of this authority, the Petitioner is
required to recover Medicaid overpaynents when appropriate. See
§ 409.913, Fla. Stat. (2006).

2. At all tinmes material to the allegations of this case,
t he Respondent was a |icensed physician and a Medi caid provider
subj ect to the provisions of Chapter 409.

3. As a Medicaid provider, the Respondent was authorized
to provide services to eligible patients but was obligated to
conply with the Medi caid Provider Agreenent in doing so.

4. The Medicaid Program contenpl ates that authorized
providers wll provide services to eligible patients, bill the
program and be paid according to the Medicaid standards. Al
Medi cai d providers nust practice within the guidelines of the

Physi ci ans Coverage and Limtati ons Handbook and applicable |aw.



Providers may be audited so that it can be verified the process
was appropriately foll owed.

5. In this case, the Respondent was audited. According to
the audit findings, the Respondent received paynent for services
that he did not perform Dr. Eiber (a physician not part of the
Respondent’ s practice group) reviewed and signed off on x-ray
studi es and reports for which the Respondent billed and was paid
by Medi cai d.

6. Dr. Eiber is a Medicaid provider but he is not
affiliated with the Respondent or the Respondent’s group.

7. In order for the Respondent to bill and receive paynent
for Dr. Eiber’s work, the latter physician would have to be
listed and identified within the group in which the Respondent
practi ced.

8. The Respondent was responsible for all billings for
whi ch he received paynents. In connection with billing, the
Respondent was required to maintain and retain all Medicaid-
related invoices or clains for the audit period. 1In this
regard, the Physician Coverage and Limtati ons Handbook
specifies that when a radiological study is perforned in an
office setting, either the physician billing the maxi num fee
must have perfornmed or indirectly supervised the performnce and

interpreted the study; or if a group practice, a nenber of the



group nust performall conponents of the services. That
procedure was not followed.

9. Wen the Agency disallows a paid Medicaid claim it
nmust seek to recover the overpaynent fromthe Medicaid provider
who received paynent on the claim This is the basis of the
“pay and chase” met hodol ogy used in the Medicaid program The
clains are paid, subject to audit, and recovery is sought when
the claimis disall owed.

10. Based on the audit findings in this cause, the Agency
seeks $32,935.96 as an overpaynent of Medicaid clains paid to
t he Respondent. The Petitioner also seeks an adm nistrative
fine in the amount of $1000.00. The Respondent was given the
results of the audit and afforded an opportunity to respond and
provi de additional information to the Agency to show that the
anounts billed were correct. The Respondent has presented no
suppl enmental information to corroborate the correctness of the
clainms at issue.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties hereto
pursuant to Sections 120.569 and 120.57(1), Florida Statutes
(2006) .

12. As the party seeking reinbursenment of the alleged

Medi cai d overpaynent, the Petitioner bears the burden of proof



in this cause to establish the overpaynent. This burden nust be

met by a preponderance of the evidence. See Florida Departnent

of Transportation v. J. W C. Conpany, Inc., 396 So. 2d 778

(Fla. 1st DCA 1981), and Balino v. Departnent of Health &

Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

13. A “preponderance” of the evidence neans the greater

wei ght of the evidence. See Fireman's Fund I ndemity Co. v.

Perry, 5 So. 2d 862 (Fla. 1942). *“Conpetent” evidence nust be
rel evant, material and otherwse fit for the purpose for which

it is offered. See @Gai nesvill e Bonded Warehouse v. Carter, 123

So. 2d 336 (Fla. 1960), and Duval Utility Co. v. FPSC, 380 So.

2d 1028 (Fla. 1980). By a preponderance of the conpetent
evi dence the Agency has net its burden in this cause.

14. Section 409.913, Florida Statutes (2006), provides, in
pertinent part:

The agency shall operate a programto
oversee the activities of Florida Medicaid
reci pients, and providers and their
representatives, to ensure that fraudul ent
and abusi ve behavi or and negl ect of

reci pients occur to the m ni mum extent
possi bl e, and to recover overpaynents and

i npose sanctions as appropriate.

(1) For the purposes of this section, the
term

* * *

(e) "Overpaynent" includes any anount that
is not authorized to be paid by the Medicaid
pr ogram whet her paid as a result of

i naccurate or inproper cost reporting,



i mproper cl ai mi ng, unacceptabl e practices,
fraud, abuse, or m stake.

* * *

(7) Wien presenting a claimfor payment
under the Medicaid program a provider has
an affirmative duty to supervise the

provi sion of, and be responsi ble for, goods
and services clainmed to have been provi ded,
to supervise and be responsible for
preparation and subm ssion of the claim and
to present a claimthat is true and accurate
and that is for goods and services that:

(a) Have actually been furnished to the
reci pient by the provider prior to
submtting the claim

* * *

(e) Are provided in accord with applicable
provi sions of all Medicaid rules,
regul ati ons, handbooks, and policies and in
accordance with federal, state, and | oca

| aw.

(f) Are docunented by records nmade at the
time the goods or services were provided,
denonstrating the nedical necessity for the
goods or services rendered. Medicaid goods
or services are excessive or not medically
necessary unl ess both the nedical basis and
the specific need for themare fully and
properly docunented in the recipient's

nmedi cal record.

The agency may deny paynent or require
repaynment for goods or services that are not
presented as required in this subsection.

* * *

(9) A Medicaid provider shall retain

medi cal, professional, financial, and

busi ness records pertaining to services and
goods furnished to a Medicaid recipient and
billed to Medicaid for a period of 5 years
after the date of furnishing such services



or goods. The agency may investi gate,
review, or analyze such records, which nust
be nmade avail abl e during normal business
hours.

(21) Wien nmeking a determ nation that an
over paynent has occurred, the agency shal
prepare and issue an audit report to the
provi der show ng the cal cul ati on of

over payment s.

(22) The audit report, supported by agency
wor k papers, show ng an overpaynent to a
provi der constitutes evidence of the

over payment .

15. In this case, the Final Audit Report and worksheets
support the overpaynment sought by the Agency. The Respondent
presented no information to rebut the audit results. As the
amount of the clainms, $32,935.96, resulted frominappropriately
billed for X-ray services not allowed by the guidelines, the
Respondent cannot retain the Medicaid paynents based upon those
claims. If Dr. Eiger had been a nenber of the Respondent’s
group, the paynment may have been appropriate. As it stands,
since all the clains were for services rendered by Dr. Eiger
t he overpaynent set forth in the audit is sustained.
Accordingly, the Petitioner has net its burden of proof in this
cause. Furthernore, an admnistrative fine is all owabl e when an

overpaynment is established. See Fla. Adm n. Code Rule 59G

9. 070.



RECOMMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is hereby RECOMMENDED t hat the Agency for Health Care
Adm nistration enter a Final Oder sustaining the Final Audit
Report and findi ng an overpaynent agai nst the Respondent in the
amount of $32,9935.96. The Final Order should al so i npose an
adm nistrative fine in the anount of $1, 000. 00.

DONE AND ENTERED this 21st day of February, 2007, in

Tal | ahassee, Leon County, Florida.

oY) [

J. D. PARRI SH

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 21st day of February, 2007

COPI ES FURNI SHED

Craig A. Brand, Esquire

Law O fices of Craig A Brand, P.A

G ove Forest Pl aza

2937 Sout hwest 27th Avenue, Suite 101
Mam, Florida 33133



WIllis Melvin, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive, Suite 3431

Fort Knox Building IIl, Mail Stop 3
Tal | ahassee, Florida 32308

Ri chard J. Shoop, Agency O erk

Agency for Health Care Adm nistration
2727 Mahan Drive, Mail Station 3

Tal | ahassee, Florida 32308

Craig H. Smith, General Counse
Agency for Health Care Adm nistration
Fort Knox Buil ding, Suite 3431

2727 Mahan Drive, Ml Station 3

Tal | ahassee, Florida 32308

Dr. Andrew C. Agwunobi, Secretary
Agency for Health Care Adm nistration
Fort Knox Building, Suite 3116

2727 Mahan Drive

Tal | ahassee, Florida 32308

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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